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Introduction

The contemporary European Union (EU) is confronted with many
questions of a constitutional nature. Does it need a written
constitution? If so, when should a constitution be drafted and
ratified and pursuant to what process? Does it already have a
constitution, albeit not one in the traditional sense? Does a model
already exist for a future European polity (e.g. federalism), or is
there a need to invent one? These are the questions upon which this
paper dwells. Other deceptively simple questions, amenable to
empirical inquiry, can inform the whole process of
constitutionalisation. Thus, what, exactly, does Europe want? Does
it want an integrated continent, despite the current impulse towards
fragmentation? As the collection of data pertinent to these decisive
issues is an ongoing process, and the often marginal results subject
to individual interpretation and analysis, as well as being sensitive
to a range of shifting circumstances, events and policies,
conclusions will be difficult to formulate. Once formulated, they will
almost certainly be contested by proponents of differing views.
Moreover, Greven, citing Hedetoft," describes the regular
Eurobarometer polls, which tend to show ‘a majority of Europeans
... has a generally positive reaction to the EU [as] not relevant in
this regard.’””> In criticising ‘the wusual interpretation of
Eurobarometer—based data’,® these studies call into question the
value of casual empirical research, which purports to gage the
public’s orientation towards the EU, and thus renders the task of

analysis infinitely more difficult.

Not to be deterred, the gradual increase of regulatory and
policy output emanating from the ‘European level of government™
and a prevailing sense of the irreversibility of Europeanisation,

which will increasingly influence or impact upon European publics,
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foreshadow increased interaction between EU governing structures
and the citizen. However, contention remains as to whether
increased ‘actorness’ will produce direct engagement between
transnational institutions and citizen or whether the national states
will continue to mediate between them. The outcome will influence
citizens’ perceptions of the EU and whether or not citizens
ultimately identify with a supranational polity. For all the
uncertainty surrounding European integration, it seems clear that
the legitimacy of EU governance will continue to elude the EU as
long as its authority is derived from the Member States rather than
its citizens. Central to the constitutional discourse, therefore, is the
question of legitimacy through the promotion of democracy — in the

first instance a matter of institutional/constitutional design.

There are of course numerous other questions framing the
constitutional debate, which, while alluded to in this paper, do not
constitute its primary focus. Thus, it may be pertinent to inquire
into how, if at all, the nation-states could survive in a future
European federation without losing their legal character (i.e. their
sovereignty) as nation-states within international law? Or are the
European federation and the nation-states irreconcilable? Is it in
fact possible for the EU to be transformed into a democracy beyond
the elite level? How does enlargement sit with a federal vision?
These are some of the questions occupying the minds of political
scientists tracing the emergence of the European polity and of legal
analysts concerned with comparative constitutional systems and

European Community law generally.

However the constitutional questions raised require an
historical context. They presuppose knowledge of what the
European Union is in its present form. Yet, there is a lack of

common understanding as to what the European Union might be, by
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nature or constitution. An analysis of key rulings of the European
Court of Justice (ECJ) serves to remove some of the uncertainty
surrounding the constitutional status of the EU, and provides a
framework within which the related questions concerning its further
constitutional development may be explored. The EU, integrated as
a legal community of shared rights and obligations, has, from the
very start, provided the foundation for further integration. Thus the
integrative force of the law needs to be understood. A legal
community providing judicial protection for fundamental rights and
freedoms is much more likely to advance the causes of political and
cultural integration based on communities of democratic institutions

and shared values respectively.

The ECJ’s integral contribution to the constitutionalisation of
the EC Treaty, which underpins the current constitutional discourse,
is examined in Part | of this paper. Consideration is also given to
whether the constitutional arrangements can be designated a
‘constitution’, or not, since important identifying features of a

constitution are absent.

Part Il of this paper gives focus to, and provides analysis of,
constitutionalisation with a view to identifying and accounting for
the processes and forces currently shaping the EU’s constitutional

development and impacting on current governmental arrangements.

Part Ill ponders whether there would be any point in
formalising the constitutional construct after vigorous debate
following which constitutional choices are made by the European
peoples? In other words, would a formal, written constitution
improve the transparency of multi-level governance structures, and
would it contribute to more effective protection of fundamental

rights? These would appear to be the primary purposes of a
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European constitution. There would be little point in urging
agreement to a constitutional model, if the specific constitution
envisaged failed to deliver on the key promises: democratic
governance and effective human rights protection. It would
therefore be propitious for the adoption of a constitution to be
preceded by extensive modelling, simulation and analysis. It is
further argued in Part |IlIl that the relationship between
constitutionalism and political culture (though difficult to pin down)
highlights the need for public participation in the

constitutionalisation process.

A constitutional debate should put the various constitutional
options up for discussion and consideration by European publics. If,
as suspected by Fischer,®> Schmitter,® and others, final consensus
does not emerge in an EU asserting disparate views, a solution
might be found in Schmitter’s proposal for dual constitutions,’ if
only temporary, or in Fischer’s ‘centre of gravity’ approach.® Clearly,
academic writers and far-sighted politicians will continue to ‘enrich
the public debate® with contributions as varied as they are

confronting.
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PART I
THE PROCESS OF CONSTITUTIONALISATION

1. The role of the European Court of Justice in

European integration

Political scientists in the era of European integration have perhaps
been slow to recognise the influence of Community law on the
European Integration process and the role of the ECJ in the
construction of an EU constitutional order. This may perhaps be due
to excessively narrow terms of reference and to the widespread
belief, not altogether unwarranted, that courts have a limited role to
play in making law, let alone constructing a constitutional order.
The task of constitutional construction, according to traditional
constitutional theory, falls to the people through their
representatives in the legislature and the executive. However, the
very significant capacity vested in a constitutional court to interpret
and clarify the law, and in so doing to build upon the constitutional
rules and practices in accordance with the spirit of the constitutional

text, is acknowledged by all.

A reality check of EU constitutional arrangements throws
traditional constitutional development into disarray. First of all, the
so-called ‘constitutional text’ in the EU is the Treaty of Rome (EC
Treaty), which started its life as an international treaty between
sovereign states. The ECJ has itself declared the EC Treaty ‘the
constitutional charter of a Community based on the rule of law.'*°
This poses the question: how can a treaty be the cornerstone of a
constitutional charter based on the rule of law? Moreover, the EC
Treaty set out a number of general provisions for the establishment
of a common market — primarily an economic objective or so it

would seem — again a far cry from a constitutional charter. There
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were no specific treaty provisions dictating the relations between
the Community institutions and the Member States, or for that
matter, the supremacy of Community law over conflicting domestic
law.* There was no clear provision assigning direct effect to certain
treaty provisions or to secondary legislation. It was the European
Court of Justice which secured direct effect and the supremacy of
EC law over conflicting national law through its landmark rulings in
Van Gend en Loos v Nederlandse Administratie der Belastingen®?

and Costa v Enel®® respectively.

Examination of the ECJ's Opinion of 14 December 1991, in
which the Court conceptualised the EC Treaty as ‘the constitutional
charter of a Community’, together with pertinent judicial decisions,
reveals a constitutional edifice incorporating enforcement
mechanisms, individual rights and the separation of powers within
an autonomous legal order. In Parti écologiste ‘Les Verts’ v
European Parliament’® the Court remarked that ‘the European
Economic Community is a Community based on the rule of law,
inasmuch as neither its Member States, nor its institutions can
avoid a review of the question whether the measures adopted by
them are in conformity with the basic constitutional charter, the
Treaty.”*® The ECJ's desire to safeguard this edifice and its
conception of the constitutional rule of law, even in the absence of a
specific Treaty provision, may be seen in other cases including
Zwartveld and  Others.!”  Classical literature on  the
constitutionalisation of Community law has explained how the Court

has gone about developing this constitutional structure.®

Through its activism, the court has established a federal or
quasi-federal system, although an imperfect one.*® This activism
and the resulting product have been justified, mainly by EU

enthusiasts, on the ground that the treaty demanded a dynamic
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interpretation of its provisions in order to succeed. Had the Court
adopted a more conservative approach, the treaty would have been
undermined by states simply legislating to roll back some of the less
palatable effects of legal harmonisation, with serious consequences
for the integration process. Were it not for the doctrine of
supremacy of EC law, the Member States would have been free to
do so. The Court thereby actively embarked on a program of
expansion of EC competence by means of teleological interpretation
of EC law, through which the object and purpose of a legislative
provision were promoted. In pursuit of a constitutional future for the
EC, the Court elevated the EC Treaty to a constitutional charter, and
itself to a constitutional court. As guardian of the constitutional
charter, the ECJ has assumed the duty to ensure that the broad
principles defined by the EC Treaty are observed and its objectives
attained. Significantly, the Court has rarely felt constrained by the
absence in the text of the Treaty of an explicit basis for some of its
rulings. Outside of legal literature on this topic, there is, however,
insufficient recognition given to the court’s judicial activism and its

leading place in the integration process.

The magnitude of the contribution made by the ECJ to the
integration of Europe has, of course, been recognised by its judges
(particularly Pescatore and Mancini) as well as by legal analysts.
Shapiro has observed that the ECJ has ‘constituted the European
Community’,?° keeping ‘alive the vision of the Community as
something more than a trade alliance’ at low points in its history.**
Such observations help to explain and justify the court’s activism. It
is beyond the scope of this paper to consider whether or not the
Court’s judicial objectivity has been compromised. This and related
issues have been thoroughly and competently explored by eminent
writers, most notably Hartley in his work ‘Constitutional Problems of

the European Union’.?? Devoid of its binding elements, the
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Community would have been undermined. At best it would have
operated along the less ambitious lines of an ordinary international

organisation. At worst the construct would have disintegrated.

The pragmatism or single-mindedness with which the Court
approached the task of constitution-building should not obstruct
from view the fact that it was assisted. Commentators have
identified a ‘close alliance’ between the Court and the European
Commission®® to the extent that the strategies for the promotion of
legal integration, such as the selective enforcement of Community
law, were very much the result of collaboration between them. The
alliance was geared toward creating a ‘habit of obedience’ in respect

of Community law.?* Maduro observes that:

In the first years of the EC Treaty, the Commission
carefully decided which actions should be brought against
the Member States. The controlling principle was that it
was better not to bring an action against a State,
notwithstanding the importance of the violation of
Community law involved, if the Commission and Court
were convinced that the Member State would not comply
with the Court decision. Instead, it was preferable to bring
before the Court less important issues, where Member
States could be expected to comply with the Court’s
decisions ... The approach of developing Community law
while creating a ‘habit of obedience’ is also visible in the
way the legal principles laid down by the Court are
sometimes only given full effect in decisions following
those in which they are first identified ... each decision

following as the logical consequence of the previous one.?®
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In adopting this softly-softly, building-block approach to
constitutional construction, the Court contented itself with
establishing a viable constitutional framework over a period of time
in the knowledge that ‘reactions against the Court’s legal principles

[would be] softened by the time delay’.?®

The Court’s pursuit of an effective constitutional order was
also aided by the Member States (or many of them), through the
European Council. True enough, the Court has progressively
established a federal framework through its creative, teleological
interpretation of the EC Treaty. The Treaty has, in turn, been
regularly updated and expanded pursuant to the Inter-
Governmental Conference (IGC) process to cover ever-broader
issue arenas beyond the purely economic. Significantly, the Member
States’ collective will is predominant in the IGC process, which
places responsibility for drafting treaty amendments on the Member
States. It may be argued that many of the treaty amendments have
been inspired by a desire to give a retrospective textual or legal
basis to some of the ECJ’s inventive jurisprudence.?’” However, this
was not the only course available to the Member States. They could

equally have amended the Treaty to curb the Court’s activism.

Thus, while the ECJ may be viewed as the key player in the
constitutionalisation of the Treaty, it is not the only player. In
addition to the Commission, the drafters of the original and
amending treaties have periodically validated the Court’s
jurisprudence and supplied the textual material to permit the
further expansion of EU competence®® and the execution of that
‘certaine idée de I'Europe’ held by the Court’s judges.?® The Court
acted, and was allowed to act, to ‘constitutionalise’ the treaty
system because it was, more than any other institution, able to

implement that certain idea with very little direct political
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interference from national institutions. In the words of Stein, the
Court was ‘[tJucked away in the fairyland Duchy of Luxembourg and
blessed, until recently, with benign neglect by the powers that be

and the mass media...”>°

2. Does a European Constitution therefore exist?

It is argued in this paper that the EU already operates in accordance
with rules that can only be described as constitutional rules. There
is nothing startling or innovative in this claim. Nonetheless, even if
it is accepted that the ECJ has through its case-law fashioned a
‘constitutional framework for a federal-type structure in Europe’,*
thereby creating, judicially, a federal union of states, legal
formalists and many political scientists would probably still stop
short of declaring that the EU has a constitution, and that it is of the
federal type. Before progressing further, a definition of the term

‘constitution’ is proffered.

The term ‘constitution’, in its relationship with the state,
refers to the whole scheme by which a state is governed and
encapsulates much more than just law. It includes also the ‘values
and goals of individuals and social structures within the state’,? in
the tradition of Aristotle, Montesquieu, Rousseau and Hegel.
Constitutions may be seen as confining or controlling powers as
much as expanding them. This is both the function and content of
constitutionalism.®*®* Moreover, ‘the constitution’, as traditionally
defined, refers to the scheme of government that has been
deliberately adopted by the people pursuant to a political process.
Though a written ‘constitutional’ document will usually contain the
principal legal rules relating to the government of the state, its

institutions and the relations between themselves and the citizens

10
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of the State, it is still necessary to consider extra-legal rules,
customs and conventions that evolve around the constitutional
document or documents, as is particularly clear from the British

constitutional experience.®*

Whilst opinion is divided as to what characterises a
constitution, legal purists would maintain that a constitution must:
(a) follow a recognisable form and content, including the
institutional framework and inter-institutional relations;

(b) entrench rules of amendment which wrests the issue of
amendment away from control by politicians. Amendment must be
by qualified majority. Normally, constitutions take the issue of
political reform beyond the subject of intergovernmental bargaining
and treaty-making, and bring it within the compass of constitutional
revision.®® For instance, the abandonment of the unanimity rule for
the amendment of the EC Treaty and its replacement by qualified
voting, would see the entrenchment of rules which are not subject
to control by politicians, thereby taking on a primary characteristic
of a democratic constitution, as understood by legal theorists;

(c) be subject to fully-fledged judicial review (i.e. the exercise of
constitutional powers by Community institutions should be subject
to judicial review). At present individual standing to review
Community measures, set out in Article 230 of the EC Treaty, is
restrictive.®® The requirement in Article 230 of being ‘individually
and directly concerned’ excludes challenges by individuals or groups
representing individuals. This restriction would have severe
repercussions if the challenge concerned alleged breaches of human
rights by the Community;®’ and

(d) must incorporate some statement of morality common to the
people represented (such as the Charter of Fundamental Rights). It

iIs noteworthy that the Charter of Fundamental Rights has not been

11



Michael Longo

incorporated within the EC Treaty, and is therefore non-binding and

not within the jurisdiction of the ECJ.3®

If this formalist definition were applied, the EU would clearly not

possess a constitution, as such.

Similarly, there is an obvious tension between the formal
political elements of a ‘constitution’ on the one hand, and the idea
that the EU has a constitution on the other. Thomas Paine,
American revolutionary and journalist, stated in The Rights of Man
that a constitution is a thing ‘antecedent’ to a Government, and a
Government is only the creature of a constitution.3® Constitutions
have traditionally been the culmination of a political decision of the

highest order;*°

a ‘founding moment’. In Brunner v The European
Union Treaty,** the German Constitutional Court ruled on the
validity of Germany’s ratification of the Maastricht Treaty on
European Union. Declaring it valid, the Court then expressed the
view that political union ‘could not happen without a decision of the
national state institutions, including the German Bundestag
[parliament]’,** and that whether such a decision is taken is a

political and not a legal matter.

Unless that political decision of the highest order can be
construed as the decision by the Member States to enter into or
accede to the Treaty of Rome and subsequent treaties (overcoming
the problem that treaties creating international organisations are
not usually accorded constitutional status) then it may be
concluded, at least in accordance with conventional political theory,
that the EU does not have a constitution.*®* Nevertheless, the
recognition given by the ECJ to the existence of a Constitutional
Charter, constitutional norms and principles upon which the

Community legal order has been constructed, has led to the

12
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progressive entrenchment of such norms in law. This has had the
effect of widening the gulf between those who support the Court’s
pronouncements and those within society who refuse to acquiesce
to the Court’s views. The ECJ’s activism has lead some to question
whether the Court’s judgments are really ‘politics in the guise of
law’.*4

For those, like Pinder, who envisage that the constitutional
process ‘should culminate in a constitutional convention for the
adoption of the text, with thorough explanation and debate followed
by referenda in all the member states’,*® there is no doubt that a
constitution is not yet in existence. However, as may already be
apparent, the issue of whether the EU has a constitution is not
amenable to a simple, universally accepted answer. The cleavage
between the various interpretations and emphases given by
conventional political theory and law to this issue does not facilitate
proper classification.*® As the investigation is open to diverse
approaches and methodologies, it is little wonder that the answer is

equally variable.

2.1 Towards a realist perspective

Relying on conventional political science or legal formalism, the case
may be made that there can be no constitution in the absence of a
constitutive political decision; nor can there be a constitution if a
vital characteristic of a constitution is missing. It may, however, be
at least possible to argue from a different perspective — that of
constitutional realism — that the EU does have a constitution, albeit

not a formal written constitution.

13
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At least three inter-related, unorthodox and certainly
contestable arguments or theories may be advanced under this

banner.

2.1.1 Membership of the EU constitutes agreement to enter into

constitutional arrangements

The Member States are guilty of collective amnesia, having
unequivocally agreed through their membership of the EC to give up
sovereignty in favour of supranational institutions within a federal
framework. Of course, it could be argued in reply that the Member
States (or at least the original six) had done no such thing since the
federal construct had been erected some time later by the ECJ
through its decisions on ‘direct effect’ and ‘supremacy’ in 1963 and
1964 respectively. The counterargument is that the ECJ was only
giving effect to the intention of the founding fathers who had
provided the tools required for building the European Community
within EC Treaty Articles 10 {formerly article 5}, 94 {formerly
article 100} and 308 {formerly article 235},%’ among others. Thus,
the Member States knew what they were getting into. Were it not
for the Court’s creativity, the Community system was destined to
disintegrate, which could not have been the founders’ intention. On
the above analysis, ratification or accession to the treaties by the
Member States is the manifestation of the requisite political decision

to enter into constitutional arrangements.

Whilst perhaps appealing to the EU enthusiast wishing to give
the EU a firm constitutional basis, the interpretation fails to give
proper consideration to the many instances since 1957 when
various Member States (especially France, the United Kingdom and
Denmark) have expressed their resolute opposition to the idea of

European federalism or constitutionalism. National leaders such as

14
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De Gaulle and Thatcher, through their words and actions,
demonstrated an intention that the Community remain a regime
featuring intergovernmental cooperation, devoid of political unity.
The above argument may therefore be said to distort the historical

profile and remains wishful thinking.

2.1.2 A Constitution by stealth

Despite the absence of a political decision, the ECJ has successfully
and effectively constitutionalised the treaty. The important thing is
that a federal constitutional system has been achieved, despite
rhetoric to the contrary. The onus is now on the Member States, the
Council and the people to accept the fact and catch up. This
possibility of a constitution by stealth has the potential to alienate
legal formalists and political scientists alike who might resist the
view that an international treaty can ever be transformed into a
constitution. A conclusion that the EU already has a constitution
would demonstrate a failure of analysis, due perhaps to the ‘failure
of definition’,*® given the absence of universal acceptance. On this
analysis, the hitherto essential political decision does not precede
the making of a constitution, necessitating a new approach to polity
building, complete with fresh theories. Mancini, judge of the ECJ
once remarked that ‘when democracy advances and politics asserts
its claims, judges are bound to take a pace back’, for the sake of
judicial independence.*®* This statement may be viewed as an
implicit justification for the Court’s actions in the face of political
inactivity; an acknowledgment that the judges were obliged to take
charge in light of the Member States’ reluctance to fully implement
the Treaty to which they had freely bound themselves. As noted by
Weatherill, ‘Weiler famously detected a relationship between the
European Court’s activism and inactivism in the political

institutions.’°

15
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While the ECJ may be viewed both as law-maker and saviour
of the Treaty system, it would be unproductive simply to test the
accuracy of this statement. Of greater importance is the need to
balance the Court’s undeniably pivotal role in the integration
process against the contribution of the other institutions and actors
with  a view to better understanding the process of
constitutionalisation and the broader integration process.” As
important as may be the Court’s contribution, it is only part of the
story. To argue that the Court has single-handedly established a
federal system and heroically delivered a constitution; to call for the
political apparatus to catch up would be simplistic and cavalier.

Moreover, the argument lacks a theoretical foundation.

2.1.3 Multi-level Constitutionalism

The EU is the constitutional answer to the failure of the nation state
to exert control over a range of policy areas within traditional and
less traditional fields of responsibility. Featuring a system of multi-
level governance and constitutionalism, the EU institutions are
interconnected with national institutions; legal systems are
interconnected (as demonstrated by the referral procedure in Article
234 {formerly 177} of the Treaty)®? as is the system of political

decision-making.

Thus, there is in place a unique system of fundamental laws
and principles upon which the EU is founded, and pursuant to which
it operates in co-operation with the Member States. There is judicial
support for this construction. In Brunner (the Maastricht judgment),

the German Constitutional Court acknowledged that:

16
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protection of constitutional rights would be assured by
either the ECJ or the German Federal Constitutional Court,
which together are in a relationship of co-operation for the
guarantee of constitutional protection, under which they

complement each other.>?

This statement represents tacit acknowledgment that neither
the ECJ nor the German Constitutional Court has absolute
supremacy over the other and confirms the EU as a pluralist

construction, thus highlighting the need for co-operation.

In this integrated system, the Member States’ citizens have,
through the EU institutions and procedures, constituted a
coordinated way to exercise their sovereignty in common.>* In other
words, the question as to whether the EU needs a formal
constitution need not be asked since the question is inextricably tied
to the requirements of statehood; the citizens of the EU have
already found a satisfactory constitutional solution to the division of
powers within the existing arrangements. Therefore it is
misconceived to talk in terms of a constitutional ‘deficit’.>®> The
language of ‘deficit’ ‘clearly suggests a comparative dimension

156

referring to the political form of the state which ‘begs the

>7 It follows that

normative response to overcome the deficit.
insistence on ‘deficit’ fails to properly differentiate between the EU
and a state. Hence, the response is misconceived. It also inhibits
the emergence of more useful analysis directly applicable to EU
conditions. According to this view, the EU functions in a way that
presupposes the existence of a constitution and, in so doing,

demonstrates the expendability of a formal constitution.

Although the argument or theory (a version of which Weiler

expounds)®® has some merit in that it correctly acknowledges the

17



Michael Longo

decline of national sovereignty and the dynamic links between
Community and national institutions, it is somewhat contrived in its
attempt to find a solution within the existing architecture. In
addition, it attributes to the citizens of Europe too great a
contribution to the constitutional process described. Consideration
of EU policymaking generally, and the principal strategic decisions
made by the Community, reveal that the processes have been
controlled by the governments rather than the citizens,
demonstrating that the Member States have remained ‘Masters of
the Treaty’. Moreover the existing makeshift constitutional
arrangements are open to attack from Member State governments
and national constitutional courts alike. On examination, the referral
procedure in Article 234 {formerly article 177}, depending as it
generally does on the willing co-operation of national courts, would

prove ineffective in the event of a rebuff by national judges.

3. Legitimacy of the EU legal order

Though each of the above arguments has some merit, none is
credible. They demonstrate that the question as to whether the
constitutionalisation of the treaties means that the EU has a
constitution, is a sterile argument in the absence of more productive
discussion on legitimacy. The premise may be argued either way,
adopting the methodologies of the realist lawyer, the formalist or
the political scientist, with results that are not entirely convincing.

Maduro, insightfully remarks that:

Formalist international lawyers may argue that a Treaty
will remain a Treaty no matter how close its operation and
effects resemble those of a Constitution and how deeply

rooted it will be recognised and applied in national legal

18
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orders. But this will be a debate about words. The relevant
point is that, not only does Community law have
constitutional effects and constitutional doctrines, the
discourse that dominates its construction and relation with

national legal orders is a constitutional discourse.>®

Accordingly, there can be no doubt that the treaties have
been constitutionalised by the ECJ. The essential question arises: is
it possible to identify a constitutional deficit in the EU legal order
which can be overcome by the adoption of a democratic
constitution, as understood by legal theorists and political scientists.
The term ‘constitutional deficit’ refers to a gap or deficiency within
the existing constitutional arrangements which compromises the

Community’s ability to attain constitutional outcomes or goals.

Debate should therefore be redirected to examine whether the
constitutional arrangements pursuant to which the EU operates are
suitable and legitimate and, if not, how this might be corrected.
Reflections on the formation of a formal European constitution will
simply not materialise without the support of European publics.
Such support, if it is to happen, is likely to be of the creeping or
incremental kind, accumulated over time and in response to the
processes currently shaping Europe. It is therefore necessary to
examine and understand the setting within which the
constitutionalisation debate is located before considering what a
constitution can do for Europe and whether existing constitutional

arrangements have legitimacy.
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PART 11
A MILIEU FOR THE CONSTITUTIONAL DEBATE

1. The federal perspective

It is submitted that a distinctive polity is emerging in the EU, which
is expressed by the word ‘federalism’.®® For the reasons outlined in
Part | of this paper it is possible to conclude that the EU is a
federation, albeit an imperfect one and notwithstanding the absence

of a constitutional ‘founding moment®*

or a calculated political
decision which has marked the beginning of all the existing federal
states. ‘Federalism’, as a concept, need not be confined to the
Westphalian nation state.®” Theoretically, federalism m